productions and to work in the theater. In
1999 he was in a production of John Ford’s
'Tis Pity She’s a Whore at London’s Young
Vic, where he is active in fund-raising, and in
2002 he starred in the company’s staging of
Christopher Marlowe’s Doctor Faustus.

When Minghella cast Law in Cold Moun-
tain, he was prepared to find the actor jaded
by success. “And, lo and behold, an equally
eager, apparently untouched, and similarly
innocent man showed up,” says Minghella.
“You know, filming has a very similar char-
acteristic to alcohol: it’s not very long before
people’s guards drop and their personali-
ties reveal themselves. The thing about Jude
is, if you had been with me on the last day
of the shoot, you would have seen the same
person you saw on the first day, with the
same willingness to try, the same determina-
tion to improve, the same energy and com-
mitment. That’s a remarkable experience for
a director. I would love to do movie after
movie after movie with him.”

For his next project—a new adaptation
of All the King’s Men, Robert Penn Warren’s
classic 1946 novel about political corrup-
tion in Louisiana—Law will act alongside
Sean Penn, one of Hollywood’s most polit-
ically outspoken actors. “These are very im-
portant times,” Law says. “It’s a time when
everyone has to ask, “What am I about?
What do I want to happen in the world, and
what do I want for my children? How do
want my children to grow up, not just eco-
nomically but spiritually?” Timely for a film
like Huckabees. Timely for a film like All the
King’s Men t00.”

here is no other actor quite like Jude
Law out there today. He can do period
and modern, drama and comedy. He has
looks, intelligence, and passion. His talent is
not in dispute. And yet doubts remain about
whether Law really is a movie star, which
Hollywood narrowly defines as someone
whose name alone can ensure a $25-million-
plus opening weekend. Is he too pretty to
play the Tom Hanks Everyman? Does he
lack the earthiness of a Russell Crowe?
American audiences have always embraced
the renegade quality of tough Australian ac-
tors such as Mel Gibson, but British actors
tend to get categorized as charming rogues
(Hugh Grant) or eccentric geniuses (Daniel
Day-Lewis). Many British actors resort to
playing villains in American movies because
their classical training allows them to handle
the dialogue and bring dimensions to their
characters that can’t be found in the script.
Law, however, defies all the categories.
No other modern English actor, with the
possible exception of Ralph Fiennes, has
been able to accomplish so much in such a
short time. “What he’s achieved for his age
is kind of monumental,” says Naomi Watts.
But while Law certainly loves acting—the
process, the collaboration, the challenge—
maintaining a Tom Cruise—like brand does
not seem to motivate him. When he walks in-
to a room, he doesn’t require everyone’s at-
tention. He prefers to observe people before
engaging them. He is often described as loy-
al, and he counts only a few people as close
friends. He is not shy, exactly, but polite and
friendly. He’ll use his charm to make people

feel secure because he knows his looks are
intimidating. He is so unassuming and com-
fortable in his skin that he immediately puts
others at ease, but his true nature remains
elusive. He’s not self-consciously star-like.

Before the year is out, Law will be seen
as Errol Flynn in Martin Scorsese’s The Avi-
ator, provide the title character’s voice in
Brad Silberling’s animated feature Lemony
Snicket’s A Series of Unfortunate Events,
and appear alongside Julia Roberts, Natalie
Portman, and Clive Owen in Mike Nichols’s
film version of Patrick Marber’s play Closer.
If he’s ever going to break through to the
next level, this would appear to be the mo-
ment. “I’m absolutely certain that he is go-
ing to become a single-name actor if he
wants to, and I think he does want it,” says
Minghella. “He has all of the talents. It’s
unfair, in a way, that he has so many—that
he looks the way he does, that he’s got the
range that he’s got, that he’s got the inner
life that he projects on-screen—because many
actors who look the way he does can’t sum-
mon inner life very easily.”

ortunately for Law, however, he’s not

American—or Australian, for that mat-
ter. He doesn’t have to worry about keep-
ing up with Brad and Russell and the two
Toms. He can enjoy being Jude, which, af-
ter all, isn’t bad. “The aim is not ‘T want to
be famous next year and I want to be earn-
ing $10 million,” he says. “There is no rush.
The joy comes from savoring each moment
and each choice—the journey, rather than the
end product.” o
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CONTINUED FrROM PAGE 322 his dissent. What
he wrote—that “counting every legally cast
vote cannot constitute irreparable harm”—
so provoked Scalia that, as eager as he was
to halt the recount, he delayed things by
dashing off an angry rejoinder, largely re-
iterating what he’d told the justices the
previous night. “Count first, and rule upon
legality afterwards, is not a recipe for pro-
ducing election results that have the public
acceptance democratic stability requires,”
he argued, forecasting that a majority of
the Court would ultimately rule in Bush’s fa-
vor on the merits.

Even some of the justices voting with
Scalia squirmed at how publicly he’d ac-
knowledged the divisions within the Court.
To the liberal clerks, what he had written
was at least refreshing in its candor. “The
Court had worked hard to claim a moral
high ground, but at that moment he pissed
it away,” one recalls. “And there was a cer-
tain amount of glee. He’d made our case for
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us to the public about how crassly partisan
the whole thing was.” Scalia’s opinion held
up release of the order for an hour. Finally,
shortly before three o’clock, the Court grant-
ed the stay. No more votes would be counted.
Oral arguments were set for the following
Monday, December 11.

Gore and his team were crushed, but nei-
ther he nor his lawyers had given up. Even
at this late date, Gore naively defended the
good faith of the justices. “Please be sure
that no one trashes the Court,” he instruct-
ed his minions. His lawyers still hoped
that Kennedy or O’Connor or both could
be won over; perhaps they could be peeled
away from the conservative bloc as they
had been several years earlier to preserve
Roe v. Wade. At a meeting that Saturday,
Gore decreed that David Boies, and not
Tribe, would argue the case on Monday,
partly for fear that the more publicly liber-
al Tribe might antagonize those two swing
justices, partly because Boies, the famed
New York litigator who was the govern-
ment’s chief lawyer during the Microsoft
anti-trust case, had been representing Gore

in Florida and was, therefore, better able to
assure O’Connor of the fundamental fair-
ness of what was happening there.

ut to the liberal clerks it was all over.

They placed their dwindling hopes
not on anything that would happen in the
Court on Monday, but on the press. The
brother of a Ginsburg clerk, who covered
legal affairs for The Wall Street Journal, had
learned that the paper would soon report
how, at a party on Election Night, O’Con-
nor was overheard expressing her dismay
over Gore’s apparent victory. Once that in-
formation became public, the liberal clerks
felt, O’Connor would have to step aside.
When, on the night before the Court con-
vened, she sent out a sealed memo to each
of her colleagues, those clerks hoped this
had actually come to pass. In fact, she was
merely stating that she, too, felt the Flori-
da Supreme Court had improperly usurped
the state legislature’s power. Gore’s lawyers,
who also knew about O’Connor’s election-
night outburst, toyed briefly with asking her
to step aside. But they demurred, hoping in-
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stead that she would now lean toward them
to prove her fairness. Things were that bleak.

When Gore’s lawyers came to the Su-
preme Court for oral arguments on the
morning of December 11, they felt that the
Bush team’s jurisdictional argument, that the
Florida Supreme Court had overstepped its
bounds, was a loser because it emasculated
one appellate court more than any other ap-
pellate court would ever want to condone.
And, though they didn’t know it, Justice
Kennedy agreed with them. In a memo cir-
culated shortly before he took the bench, he
endorsed what O’Connor had written the
night before, but declared that it would not
be enough: to carry the day, he argued, the
conservative justices needed to assert that
evaluating ballots under different standards
in the various counties violated the equal-
protection clause.

p to now, this argument had received

scant attention from the clerks, the lit-
igants, or even the justices—and understand-
ably so. Even in the best of circumstances,
voting procedures were riddled with incon-
sistencies, beginning with the use of systems
of wildly varying reliability, such as punch
cards and optiscan machines, in different
jurisdictions. Voters, often poor or black, in
counties with older machines were far less
likely to have their votes counted than those
in wealthier jurisdictions, and nobody ever
heard a peep from the Supreme Court about
unconstitutionality. Moreover, the Rehnquist
Court had always stingily construed the equal-
protection clause of the 14th Amendment,
enacted after the Civil War to protect freed
slaves, applying it only when discrimination
was systematic, blatant, intentional, incon-
trovertible. It was not surprising, then, that
the Court had originally declined to hear
arguments on the point, or that, when they
returned to the Court, Bush’s lawyers had
given those arguments only 5 pages in a 50-
page brief.

But here was Kennedy dusting it off. And
not as some academic exercise, but as the
very basis of the Court’s decision. “We read
the memo and thought, Oh, we’ve lost Ken-
nedy,” one liberal clerk recalls. In the star-
studded audience awaiting the arguments
that morning, someone spotted Al Gore’s
daughter Karenna—praying, he thought. It
wouldn’t help. The Court already had its
majority. Now it had its rationale.

As the lawyers prepared to argue, the
clerks pondered Kennedy’s motives. Perhaps,
they speculated, he found an appeal to fair-
ness, even when it was inapt or unpersuasive,
more winning than a hypertechnical argu-
ment about jurisdiction; perhaps it offered
him a chance to sound moderate and wax
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eloquent. The oral arguments began, with a
question to Theodore Olson from ... Jus-
tice Kennedy. “Where is the federal question
here?” he asked, sounding almost baffled, as
if still genuinely wondering why the Court
was hearing the case at all. In the corner of
the courtroom where the liberal clerks sat,
there were snickers, rolled eyeballs, nudges
in the ribs. “What a joke,” one said to anoth-
er. Kennedy went on to denigrate the argu-
ment about the Florida court’s jurisdiction,
then cued Olson to what really mattered. “I
thought your point was that the process is
being conducted in violation of the equal-
protection clause, and it is standardless,”
he told Olson. Olson, a keen student of the
Court and canny reader of its moods, natu-
rally agreed.

O’Connor railed against what she suggest-
ed was the stupidity of Florida’s voters, who
were too dumb or too clumsy to puncture
their ballots properly. “Well, why isn’t the
standard the one that voters are instructed
to follow, for goodness’ sake?” she asked. “I
mean, it couldn’t be clearer.” Boies tried to
explain that for more than 80 years Flori-
da’s courts had in fact focused on the intent
of the voter rather than the condition of his
ballot, but this was one instance for the Rehn-
quist Court in which deference to the states,
and precedent, didn’t matter.

reyer and Souter saw Kennedy’s new

focus on equal protection as an oppor-
tunity, suggesting during oral argument that
if there were problems with the fairness of
the recount the solution was simple: send the
case back once more to the Florida Supreme
Court and ask it to set a uniform standard.
Breyer, whose chambers were next door to
Kennedy’s, went to work on him person-
ally. An affable and engaging man, Breyer
has long been the moderates’ most effective
emissary to the Court’s right wing. But the
politicking went both ways; at one point,
Kennedy stopped by Breyer’s chambers and
said he hoped Breyer would join his opin-
ion. “We just kind of looked at him like
he was crazy— We don’t know what you're
smoking, but leave us alone’—and he went
away,” a clerk recalls.

The encounters between the two men must
have been extraordinary: with the presidency
of the United States hanging in the balance,
two ambitious jurists—each surely fancying
himself a future chief justice—working on
each other. And for a brief moment Breyer
appeared to have succeeded. At the confer-
ence following the oral argument, Kennedy
joined the dissenters and, at least temporarily,
turned them into the majority. The case would
be sent back to the Florida court for fixing;
the recount would continue. But the liberal
clerks never believed that Kennedy had real-
ly switched, and predicted that, having creat-
ed the desired image of agonizing, he would

quickly switch back. “He probably wanted
to think of himself as having wavered,” one
clerk speculates. And, sure enough, within a
half-hour or so, he did switch back.

Who or what sent him back isn’t clear,
but during that time, Kennedy conferred both
with Scalia and with his own clerks. “We
assumed that his clerks were coordinating
with Scalia’s clerks and trying to push him
to stay with the majority,” one liberal clerk
says. “I think his clerks were horrified, and
the idea that he would even blink for a
moment here scared them,” says another.
“They knew the presidency would be decid-
ed in their chambers,” a third clerk—work-
ing for one of the majority justices—recalls.
“They would have fought tooth and nail—
they would have put chains across the
door—to keep him from changing his vote.”
Another clerk for another conservative jus-
tice puts it a bit differently. “Kennedy would
not have voted the other way,” this clerk says,
“but had he been tempted, the clerks could
have dissuaded him.” Breyer lamented that
he had Kennedy convinced, only to have his
clerks work him over and pull him back in
the other direction.

G iven the approaching deadline, Rehn-
quist decreed after oral arguments that
any decision to send the case back to Flori-
da had to be handed down immediately;
were the Court to reverse, time would cease
to matter, and the decision could wait a day.
Stevens banged out a one-paragraph opin-
ion, remanding the case to Florida, and sent
it around. “It seemed like a Hail Mary to
me,” recalls a clerk in one of the conservative
chambers. There were no takers. The Court
was going to reverse, and throughout Monday
evening and into Tuesday morning the two
sides drafted and circulated their proposed
opinions. Rehnquist was writing what he
thought would be the majority opinion, re-
versing the Florida court on both the juris-
dictional and equal-protection grounds. Ste-
vens was drafting the principal dissent; it
would reiterate what he’d written in the un-
used dissent from the first round, but shorn
of all legalese, in order to be easily under-
stood by ordinary people. It chastised the
Court for holding the justices of the Flori-
da Supreme Court up to ridicule. “Although
we may never know with complete certain-
ty the identity of the winner of this year’s
Presidential election, the identity of the los-
er is perfectly clear,” it stated. “It is the Na-
tion’s confidence in the judge as an impar-
tial guardian of the rule of law.”

The other dissenters would join Stevens,
but had their own points to make. Because
they, too, believed the case would hinge
primarily on the autonomy of the Florida
legislature, they dealt only secondarily, and
peripherally, with the equal-protection argu-
ment. Stevens and Ginsburg denied that it
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applied at all. For better or worse, Gins-
burg wrote, disparities were a part of all
elections; if there were any equal-protection
concerns at all, she wrote, they surely ap-
plied more to black voters, noting a New
York Times report that a disproportionate
number of blacks had encountered prob-
lems voting. Though racial questions already
hung over the Florida vote, hers was to be
the only reference to race in any of the opin-
ions, and it was relegated to a footnote. But
to the liberal clerks, these issues needed to
be acknowledged, and a footnote was better
than nothing at all.

Neither Breyer nor Souter had suggested
initially that the recount
had triggered any equal-
protection questions. But
each of their draft opin-
ions voiced such concerns;
whether they’d come to
believe that judging ballots
under different criteria was
really unconstitutional, or
were still chasing after Ken-
nedy, was never clear. Ul-
timately, Breyer conceded
that the lack of a uniform
standard “implicate[d] prin-
ciples of fundamental fair-
ness,” while Souter wrote
something a bit stronger—
that they raised “a meri-
torious argument for relief.”
But for both the remedy
was clear: send the case
back to Florida. It was not
to stop the recount alto-
gether.

L ate Tuesday morning,
it became apparent
that Kennedy and O’Con-
nor would not join Rehn-
quist’s opinion on juris-
diction, and would decide
the case strictly on equal-
protection grounds. No-
where did O’Connor explain why she had
abandoned what she had written on the ju-
risdictional matter in her memo the night
before. To clerks on both sides of the case,
what appealed both to her and to Kennedy
about invoking equal protection was that it
looked fair. “It was kind of a ‘Keep it simple,
stupid” kind of thing,” one liberal clerk the-
orizes. Or, as a conservative clerk puts it,
“they thought it looked better to invoke these
grand principles rather than Article II, per-
haps because it makes them look better in
the press and makes them look like heroes.”
Their opinion, written by Kennedy, was
joined by the other three conservative jus-
tices. And it would go largely uncontradict-
ed: with time running out and the dissents
nearly complete, the losers had no chance
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to explain, in any coherent way, why equal-
protection concerns should not be allowed
to stop the recount.

As the drafts began circulating, tempers
began to fray. In an unusual sealed memo—
an unsuccessful attempt to avoid the clerks’
prying eyes—Scalia complained about the
tone of some of the dissents. He was, he con-
fessed, the last person to criticize hard-hitting
language, but never had he, as the dissenters
were now doing, urged the majority to change
its decision based on its impact on the Su-
preme Court’s credibility. He charged that
his opponents in the case were inflicting the
very wounds to the Court that they had sup-

BUSH LEAGUE

Katherine Harris, elections officials,
and attorneys look over precinct
returns at five A.M., November 8, 2000,
in Tallahassee.

posedly decried. As Jeffrey Toobin first re-
ported, he objected in particular to what he
called the “Al Sharpton footnote” in Gins-
burg’s dissent: her comment on Florida’s dis-
enfranchised black voters. Whether out of
timidity, collegiality, or affection—Scalia was
her closest friend on the Court—Ginsburg
promptly took it out. “It was the most classic
example of what kind of bully Scalia is,” says
one clerk, who called Scalia’s complaint “an
attempt to stifle legitimate discourse worthy
of Joe McCarthy.” As for Ginsburg, this clerk
says her response “showed a lack of courage.”

Kennedy, too, sent around a memo, ac-
cusing the dissenters of “trashing the
Court.” Eager to suggest to the outside world
that the Court was less divided than it ap-
peared, he charged that the dissenters agreed
with the equal-protection argument more
than they were willing to admit. Shortly be-
fore his opinion went to the printers, he in-
serted a new line making substantially the
same point. “Eight Justices of the Court
agree that there are constitutional problems
with the recount ordered by the Florida
Supreme Court that demand a remedy,” he
wrote. Souter and Breyer had said so explic-
itly, he reasoned, while Stevens had done so
implicitly by signing on to
Breyer’s opinion.

Stevens’s clerks, who
stumbled over the new
phrase, reacted apoplecti-
cally. Shouting over the tele-
phone, they told Kennedy’s
clerks that they had de-
liberately misrepresented
Stevens’s position and de-
manded that they change
the language. When the
Kennedy clerks refused,
Stevens promptly uncou-
pled himself from that por-
tion of Breyer’s opinion,
and Kennedy no longer
had a choice: “eight Jus-
tices” became “seven.” Lat-
er, as they handed in their
respective decisions, Eduar-
do Penalver, the Stevens
clerk, ran into a Kennedy
clerk named Grant Dixton
and told him that what
the Kennedy chambers
had done was disgusting
and unprofessional.

In the Breyer chambers,
too, there was unhappiness
over Kennedy’s addendum.
But it was too late to take
issue with it. Thus, Kenne-
dy’s point stood uncontradicted and would
be picked up in the next day’s press, includ-
ing The New York Times, which printed a
graphic illustrating how the justices had vot-
ed. On the equal-protection claim, it had sev-
en voting for, and only two against. Breyer,
a member of the Gore team later lamented,
had been “naive”; in his efforts to win over
Kennedy, he’d “been taken to the cleaners.”

Despite their loyalty to their justices—a
striking, filial-like phenomenon among most
clerks—several concede that the dissenters
in Bush v. Gore were simply outmaneuvered.
Never did the four of them have the votes
to prevail. But first by endorsing a decision
suggesting that the Florida Supreme Court
had overstepped its bounds, then by appear-
ing to buttress the majority’s equal-protection
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claims, the dissenters had aided and abet-
ted the enemy. “They gave just enough cov-
er to the five justices and their defenders
in the press and academia so that it was im-
possible to rile up the American people
about these five conservative ideologues
stealing the election,” one clerk complains.
The tone and multiplicity of the dissents
didn’t help. While Stevens’s rhetoric was im-
passioned, even enraged, the other dissents
were pallid.

he Court’s opinions were issued at rough-

ly 10 o’clock that night. The only one that
mattered, the short majority opinion, was
unsigned, but it bore Kennedy’s distinctive
stamp. There was the usual ringing rhetoric,
like the “equal dignity owed to each voter,”
even though, as a practical matter, the ruling
meant that the ballots of 60,000 of them
would not even be examined. The varying
standards of the recount, Kennedy wrote, did
not satisfy even the rudimentary require-
ments of equal protection. Although six more
days would pass before the electors met in
their states, he insisted there was too little
time for the Florida courts to fix things.

There were two more extraordinary pas-
sages: first, that the ruling applied to Bush
and Bush alone, lest anyone think the
Court was expanding the reach of the equal-
protection clause; and, second, that the Court
had taken the case only very reluctantly
and out of necessity. “That infuriated us,”
one liberal clerk recalls. “It was typical Ken-
nedy bullshit, aggrandizing the power of
the Court while ostensibly wringing his hands
about it.”

Rehnquist, along with Scalia and Thomas,
joined in the decision, but Scalia, for one, was
unimpressed. Whether or not one agrees with
him, Scalia is a rigorous thinker; while the
claim that the Florida Supreme Court over-
stepped its bounds had some superficial heft
to it, the opinion on equal-protection was
mediocre and flaccid. “Like we used to say
in Brooklyn,” he is said to have told a col-
league, “it’s a piece of shit.” (Scalia denies
disparaging the majority opinion; the other
justices would not comment for this article.)

Sharing little but a common sense of ex-
haustion and Thai takeout, the clerks came
together briefly to watch the news. As re-
porters fumbled with the opinions—the final
line of Kennedy’s opinion, sending the case
back to Florida even though there was real-
ly nothing more the Florida court could do,
confused many of them—the clerks shouted
imprecations at the screen. The liberal ones
slumped in their chairs; some left the room,
overcome by their own irrelevance. “We had
a desire to get out already and see if jour-
nalists and politicians could stop what we
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couldn’t stop,” says one. They contemplated
a variety of options—holding a press confer-
ence, perhaps, or leaking incriminating doc-
uments. There was just one problem: there
were none. “If there’d been a memo saying,
‘T know this is total garbage but I want Bush
to be president,’ I think it would have found
its way into the public domain,” one clerk
recalls.

ore’s lawyers read him the ruling. At

last he concluded that the Court had
never really given him a shot, and he congrat-
ulated his legal team for making it so hard
for the Court to justify its decision. Kevin
Martin, the Scalia clerk who'd tangled earlier
with Stevens’s clerks, informed his colleagues
by e-mail that Gore was about to concede.
To some, it seemed like gloating; Eduardo
Penalver asked him to stop. “Life sucks,”
Martin replied. “Life may suck now,” Penal-
ver responded, “but life is long.”

There were reports that for some time
afterward Souter was depressed over the
decision. According to David Kaplan of
Newsweek, Breyer told a group of Rus-
sian judges that the decision was “the most
outrageous, indefensible thing” the Court
had ever done, while Souter complained
to some prep-school students that had he
had “one more day—one more day,” he could
have won over Kennedy. But such comments
were quickly disavowed, were out of char-
acter for each man, and appeared inconsis-
tent with the facts. The clerks, for instance,
believed Souter had spent most of the last
few crucial days in his chambers brooding
over the case rather than working any back
channels.

Fearful, perhaps, of the appearance of a
quid pro quo, neither of the two justices
most frequently rumored to be leaving,
Rehnquist and O’Connor, has in fact left
during Bush’s presidency—perhaps, some
theorize, because of how it would look to
let the man they anointed select their replace-
ments. “The justices who ruled for Presi-
dent Bush gave themselves, in effect, a four-
year sentence,” said Ron Klain.

O’Connor confessed surprise at the anger
that greeted the decision, but that seemed to
reflect naiveté more than any sober second
thoughts. On her 71st birthday, in March
2001, she was sitting in the Kennedy Cen-
ter when Arthur Miller, the playwright, de-
nounced what the Court had done. Around
Washington, a few people stopped shaking
her hand, and Justice Scalia’s too; the con-
sensus has since grown that because of Bush
v. Gore, he can never be named chief justice.

The experience left scars on those who
lived through it. “I went through a lawyer’s
existential crisis,” one of the clerks recalls.
“People afterwards said, ‘It must have been
very exciting,” says another. “It was not that
exciting. What I felt was beyond anger. It

was really a profound sense of loss.” But a
conservative clerk insists that when the rec-
ords are opened and the histories written,
the architects of Bush v. Gore will be vindi-
cated. “When everybody’s dead and they
read it all, it won’t be embarrassing,” he pre-
dicts.

Ultimately, only the five justices in the
majority know how and why they decided
the case as they did and whether they did
it in good or bad faith. Perhaps even they
don’t know the answer. An insider was asked
if the five would pass a lie-detector test on
the subject. “I honestly don’t know,” this
insider replies. “People are amazing self-
kidders.”

hile the Supreme Court was ponder-

ing the case, a calm settled over the
canvassing boards around Florida, as the
manual recount continued. Judge Terry Lew-
is, assigned by the Florida Supreme Court
to put its order into action, had called on the
counties not to announce any results until
the work was done. In the meantime, Bush’s
lead had diminished to 154 votes.

In midafternoon on Saturday, December
9, one of the few still-partisan observers in
Pat Hollarn’s Okaloosa warehouse of vote
counters got a call on his cell phone. “He
slams it down and says, ‘Stop! Stop!”” Hol-
larn recalls. “And I said, ‘Excuse me, what’s
your problem?’ He said, ‘I just found out
that the United States Supreme Court says
you’re supposed to stop.” I said, “We’ll have
to have something more definitive than your
phone call.””

After several hard hours of sorting, Hol-
larn’s staffers had nearly finished separating
the undervotes from the rest of the ballots
and were about to start counting them. Now
Hollarn’s own phone rang. On the line was
Clay Roberts, Katherine Harris’s director of
elections. “He says, ‘I'm calling to tell you
that you have to stop your process right
now.”” Minutes later, a fax from Roberts’s
office confirmed the news. So much time
had been put into counting by what seemed
a fair method at last. And now, with stun-
ning suddenness, it was stopped.

“Everybody was hugging each other and
taking each other’s phone numbers and ad-
dresses,” Hollarn recalls. “They helped me
clean up all the stuff. We put everything
away and everybody went home and that
was the end of it.”

A year after the election, a consortium of
newspapers examined the ballots and report-
ed that had the Supreme Court not inter-
vened in the recount, Bush still would have
won the election by the slimmest of margins,
a headline that gave comfort to Democrats
and Republicans alike. There was only one
problem. The newspapers had looked at
only the undervotes, which the Florida Su-
preme Court had ordered to be examined
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for the recount. But there were also more than
113,000 overvotes. Later examination by the
same papers of the overvotes—which Judge
Lewis says he would have been inclined to
consider—determined that Gore would have
edged out Bush had they been considered.

I1II.

mid the media frenzy after the elec-

tion, one story went untold—the one
in the footnote that Scalia had asked Gins-
burg to delete from her dissent. In fact,
thousands of African-Americans in Florida
had been stripped of their right to vote.

Adora Obi Nweze, the president of the
Florida State Conference of the N.A.A.C.P,
went to her polling place
and was told she couldn’t
vote because she had voted
absentee—even though she
hadn’t. Cathy Jackson of
Broward, who'd been a reg-
istered voter since 1996,
showed up at the polls and
was told she was not on the
rolls. After seeing a white
woman casting an affidavit
ballot, she asked if she
could do the same. She
was turned down. Donnise
DeSouza of Miami was al-
so told that she wasn’t on
the rolls. She was moved
to the “problem line”; soon
thereafter, the polls closed,
and she was sent home. La-
vonna Lewis was on the
rolls. But after waiting in
line for hours, the polls
closed. She was told to
leave, while a white man
was allowed to get in line,
she says.

U.S. congresswoman
Corrine Brown, who was
followed into her polling
place by a local television
crew, was told her ballot
had been sent to Wash-
ington, D.C., and so she
couldn’t vote in Florida. Only after two and
a half hours was she allowed to cast her bal-
lot. Brown had registered thousands of stu-
dents from 10 Florida colleges in the months
prior to the election. “We put them on bus-
es,” she says, “took them down to the su-
pervisor’s office. Had them register. When
it came time to vote, they were not on the
rolls!” Wallace McDonald of Hillsborough
County went to the polls and was told he
couldn’t vote because he was a felon—even
though he wasn’t. The phone lines at the
N.A.A.C.P. offices were ringing off the hook
with stories like these. “What happened that
day—I can’t even put it in words anymore,”
says Donna Brazile, Gore’s campaign man-
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ager, whose sister was asked for three forms of
identification in Seminole County before she
was allowed to vote. “It was the most painful,
dehumanizing, demoralizing thing I’ve ever
experienced in my years of organizing.”

For African-Americans it was the latest
outrage perpetrated by Jeb Bush’s govern-
ment. During his unsuccessful bid for gover-
nor in ’94, Jeb was asked what he would do
for the African-American community. “Prob-
ably nothing,” he answered. In November
1999, he announced his One Florida Initia-
tive, in which, with the stroke of a pen, he
ended mandatory affirmative-action quotas
by cutting off preferential treatment in the
awarding of state contracts, university admis-

ROCK THE VOTE

Demonstrators protest the butterfly
ballot outside the Palm Beach County
supervisor of elections’ office.

sions, and government hiring. Tom Hill, then
a state representative, and U.S. congressman
Kendrick Meek, then a 33-year-old state sen-
ator, staged a 25-hour sit-in outside Jeb’s of-
fice. “[The initiative was done] without any
consultation from the legislators, students,
teachers, the people who were going to be
affected,” says Meek. Jeb wasn’t moved by
their presence. “Kick their asses out,” he
told an aide. (He later claimed to be referring
to reporters stationed near the sit-in.) Ener-
gized, African-Americans marched through

Tallahassee and Fort Lauderdale. They also
registered to vote. By Election Day 2000,
934,261 blacks were registered, up by nearly
100,000 since 1996.

Election Day itself felt like payback. Jesse
Jackson immediately took up the cause in
the streets of Florida, but at that point the
facts were simply too sketchy, too anecdo-
tal, too mixed up with simple bureaucratic
ineptness to prove any kind of conspiracy.
Anyone wanting to get Gore into the White
House believed that hitching the cause to
Jackson was madness; they wanted the
middle, not the lefty fringe. Through a re-
quest from Brazile, Gore asked Jackson to
get out of the way.

n retrospect, the claims of

disenfranchisement were
hardly phony. In January
and February 2001, the
U.S. Commission on Civil
Rights, the highly divided,
highly partisan government-
appointed group formed in
1957, heard more than 30
hours of damning testimony
from more than 100 witness-
es. The report, which came
out in June of that year,
made a strong case that the
election violated the Voting
Rights Act of 1965. The
commissioners duly passed
their report up to newly in-
stalled attorney general Ash-
croft. Little was done.

Strong as the report from
the Commission was, it did
not yet have the full story.
The disenfranchisement of
African-Americans in Flori-
da was embedded in many
facets of the election—from
the equipment used to the
actions of key local election
officials, to the politically
motivated manipulation of
arcane Florida law, to the
knowing passivity of Jeb
Bush himself. Nowhere was that more obvi-
ous than in Gadsden County.

Twenty minutes west of Tallahassee, Gads-
den is one of Florida’s poorest counties.
African-Americans make up 57 percent of
the population, the largest percentage of
any county in the state. Even so, the 2000
election was run by a white conservative su-
pervisor, in this case the late Denny Hutch-
inson.

“He thought things were ‘fine as they
were,” says the extra-large and jolly Ed Dix-
on, Gadsden County commissioner, strolling
down the town’s nearly empty main drag in
an enormous basketball jersey. “He never
advocated for anything.” Hutchinson’s un-
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cle had been supervisor before him. Denny,
though he was a Democrat—a virtual prereq-
uisite for election in Gadsden—spoke openly
about giving money to George Bush, ac-
cording to a source. When the commission-
ers wanted to put in more polling places to
accommodate the increase in registration,
Hutchinson wouldn’t budge. “He never advo-
cated for any increased precincts, even though
some of our people had to drive 30 miles to
get to a poll,” says Dixon. “In the only coun-
ty that’s a majority African-American,” he
adds, “you want a decreased turnout.”

n November 2000, Shirley Green Knight,

Hutchinson’s deputy, a soft-spoken African-
American, had recently defeated him for the
office of elections supervisor, though she
had yet to assume the office. After the votes
had been tallied, she noticed something
strange: more than 2,000 ballots, out of
14,727 cast, had not been included in the
registered count.

How had this happened? Because of a
very technical but profoundly important de-
tail. The central optiscan machine used in
Gadsden had a sorting switch which when
put in the “on” position would cause the
machine to record overvotes or undervotes
in a separate category for possible review.
After the election, Knight says, she learned
that Hutchinson had demanded that the
switch be kept off. “I have no idea why he
would do that,” says Knight. Seeing how
many ballots never got counted, she urged
him to run them through the machine
again—this time with the sorting switch on—
but he resisted. Hutchinson was finally over-
ruled by the Gadsden canvassing board.
They looked at the rejected ballots. Sure
enough, they were overvotes—and for good
reason.

Gadsden had used a variant of the cater-
pillar ballot, in which the candidates’ names
appeared in two columns. One column list-
ed Bush, Gore, and six others. The next
column listed two more candidates—Monica
Moorehead and Howard Phillips—as well
as a line that said, “Write-In Candidate.”
Thinking they were voting in different races,
hundreds of voters had filled in a circle for
one candidate in each column, thereby vot-
ing twice for president. Others filled in the
circle for Gore and then, wanting to be ex-
tra clear, wrote “Gore” in the write-in space.
All these votes were tossed.

In some optiscan counties, such overvotes
would have been spit right back at the voter,
giving him a chance to correct his mistake
on the spot. But Gadsden, like many other
poor counties, used a cheaper system, in
which overvotes would only register at the
central optical-scanner machine, denying
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the voter a chance to correct his mistake.
Roberts and Harris should have been aware
of this crucial discrepancy. Neighboring Leon
County used the more expensive machinery,
and technicians there had warned the Divi-
sion of Elections well before Election Day
of the disparate impact these two different
systems would have. They had even set up a
demonstration of the superior machines
across the street from the division offices in
Tallahassee.

ome of the faulty ballots in Gadsden
were counted in those first days after the
election as part of the county’s “automat-
ic recount,” giving Gore a net gain of 153.
Those votes, at least, were included in the
certified state count. Three hours east in Du-
val County, however, voters weren’t as lucky.
Here, in a county that includes Jackson-
ville, which is 29 percent black, 21,000 votes
were thrown out for being overvotes, and
here, an overvote was even more likely than
in Gadsden. Prior to the election, the elec-
tions supervisor, John Stafford, had placed
a sample-ballot insert in the local papers in-
structing citizens to vote every page. Any
voter who followed this instruction invali-
dated his or her ballot in the process.
During the critical 72-hour period in
which manual recounts could be requested,
Mike Langton, chairman of the northeast
Florida region for the Gore campaign, spent
hours with Stafford, a white Republican. “I
asked John Stafford how many under- and
overvotes there were, and he said, ‘Oh, just
a few,” recalls Langton. Then, shortly after
the deadline to ask for a recount had passed,
Stafford revealed that the number of over-
votes was actually 21,000. Nearly half of
those were from four black precincts that
normally vote over 90 percent Democratic.
Today, Stafford remains silent about what
happened four years ago. His assistant, Dick
Carlberg, will speak, but only in the pres-
ence of his attorney. He claims he sent an
e-mail to the state’s Division of Elections two
days after the election—before the deadline
to ask for a manual recount—informing the
Division of Elections of the thousands of
overvotes. “I was told, ‘O.K..” and that was
about it,” Carlberg says.

f the Gadsden and Duval stories might be

characterized as a kind of disenfranchise-
ment by conscious neglect, a much more sin-
ister story began to emerge in the months
following the election. Throughout Florida,
people—many of them black men, such as
Willie Steen, a decorated Gulf War veteran—
went to the polls and were informed that
they couldn’t vote, because they were con-
victed felons—even though they weren’t.

“The poll worker looked at the comput-
er and said that there was something about
me being a felon,” says Steen, who showed

up at his polling place in Hillsborough
County, young son in tow. Florida is one of
just seven states that deny former felons
the right to vote, but Steen wasn’t a felon.

“I’ve never been arrested before in my
life,” Steen told the woman. A neighbor on
line behind him heard the whole exchange.
Steen tried to hide his embarrassment and
quietly pleaded with the poll worker, How
could I have ended up on the list? She couldn’t
give him an answer. As the line lengthened,
she grew impatient. “She brushed me off and
said, ‘Hey, get to the side,” recalls Steen.
The alleged felony, Steen later learned, took
place between 1991 and 1993—when he was
stationed in the Persian Gulf.

Steen wasn’t the only upstanding black
citizen named Willie on the list. So was
Willie Dixon, a Tampa youth leader and
pastor, and Willie Whiting, a pastor in Tal-
lahassee. In Jacksonville, Roosevelt Cobbs
learned through the mail that he, too, was a
felon, though he wasn’t. The same thing hap-
pened to Roosevelt Lawrence. Throughout
the state, scores of innocent people found
themselves on the purge list.

The story got little attention at the time.
Only Greg Palast, a fringe, old-school inves-
tigator, complete with fedora, was on its trail.
With a background in racketeering investi-
gation for the government, Palast broke part
of the story while the recount was still going
on, but he did it in England, in The Observer.
None of the mainstream media in the U.S.
would touch it. “Stories of black people los-
ing rights is passé, it’s not discussed, no one
cares,” says Palast, whose reporting on the
subject appears in his 2002 book, The Best
Democracy Money Can Buy. “A black person
accused of being a felon is always guilty.”

ow the state ended up with the “felon

list” in the first place has its roots in
one of the uglier chapters in American his-
tory. In 1868, Florida, as a way of keeping
former slaves away from the polls, put in its
constitution that prisoners would permanent-
ly be denied the right to vote unless they
were granted clemency by the governor. In
those days, and for nearly a hundred years
after, a black man looking at a white woman
was cause for arrest. The felony clause was
just one of many measures taken to keep
blacks off the rolls, including literacy tests,
poll taxes, and “grandfather clauses,” by
which a man could vote only if his grandfa-
ther had. All these other methods were ef-
fectively ended. But the constitutional pro-
vision about former felons remained.

In Florida, there are an estimated 700,000
ex-felons, and 1 in 4 is a black male. Six years
ago, Florida state representative Chris Smith,
of Fort Lauderdale, sat outside a local Winn-
Dixie grocery store trying to get people to
register. “A lot of black men that looked like
me, around my age, would just walk past me
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and say, ‘Felony, ‘Felony,” and not even at-
tempt to register to vote,” Smith recalls. Why
so many? In the past few years the majority-
Republican legislature has upgraded certain
misdemeanors to felonies and also created
dozens of new felonies that disproportion-
ately affect the urban poor. Intercepting po-
lice communications with a ham radio is a
felony. So is the cashing of two unemploy-
ment checks after the recipient has gotten a
new job. State senator Frederica Wilson, like
other black lawmakers in Florida, believes
these felonies are “aimed at African-American
people.”

Meanwhile, black lawmakers have tried
in vain to legislate rights restoration to some
offenders who have served their sentences.
Wilson recalls one such proposal that was
smacked down by Republican state senator
Anna Cowin, head of the Ethics and Elec-
tions Committee. “I literally begged her,
‘Please just agenda it,’” says Wilson. “She
would not agenda it.”

“I philosophically did not believe that
felons should automatically get their rights
restored,” says Cowin, “and neither did the
governor nor the leadership.” She adds, “It
makes elections very expensive too, because
you have all these thousands and thousands
of people—I mean tens of thousands of peo-
ple—to send literature to.... The people
don’t come to vote, anyway. So I think peo-
ple need to go through a hoop.”

James Klinakis, who, like many ex-felons
in Florida, is a recovering drug addict, has had
some experience with what Cowin calls “a
hoop.” For the past five years, Klinakis, the
operations director for a drug-rehab program
called Better Way of Miami, has been invited
by Governor Bush to the annual drug sum-
mit, where he advises Bush on drug issues.
For 10 years he has been applying to have his
voting rights restored, a process that has in-
cluded everything from a one-page form to a
college-application-size package, complete
with references, letters, and soul-searching
essays. Like thousands of others, Klinakis
has seen no movement on his case whatso-
ever. While some governors, such as Reubin
Askew and Bob Graham, restored the rights
of tens of thousands of felons who'd served
their time, Jeb Bush allowed the backlog of ap-
plicants to grow to as many as 62,000 in 2002.

he law that disenfranchises felons took

on a new life after the 1997 Miami may-
oral race, in which a number of dead people
“voted,” as did 105 felons. Seventy-one per-
cent of those felons found on voter rolls were
registered Democrats. Weeks later, the state
legislature went to work on a sweeping anti-
fraud bill. It called for stricter enforcement
of the constitutional provision and stated
that “the division shall annually contract with
a private entity” to maintain a list of deceased
individuals still on the rolls, those adjudi-
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cated “mentally incompetent” to vote, and,
most important, felons. The appropriations
committee allocated $4 million to the project;
no money was appropriated from the state
for voter education in 1998, 1999, or 2000.

When the state started soliciting bids for
the high-tech felon hunt, at least three com-
panies stepped up. One was Computer Busi-
ness Services; another, Professional Analyti-
cal Systems & Software, bid under $10,000.
After three rounds of bidding, Database
Technologies, a Boca Raton company (since
merged with ChoicePoint), emerged the win-
ner. In its proposal, DBT estimated the cost
at $4 million, knowing somehow that this
was the exact amount the state had provid-
ed for the job. “There has been four million
dollars allocated by the state for this proj-
ect,” DBT senior vice president of operations
George Bruder wrote to his boss, C.E.O.
Chuck Lieppe, in an e-mail. “The bid we are
constructing will have three different levels
for price (a little bird told me this will help).”
The little bird was correct.

Exactly what kind of company was hired to
clean up Florida’s rolls of felons, or “dirtbags,”
as one DBT employee referred to them? DBT
supported—and was highly praised by—a now
defunct conservative advocacy group called
the Voting Integrity Project (V.I.P.). Touting
“voting rights,” V.I.P. sprang into action in
1996 in response to the national “motor vot-
er” law, which passed in 1993. The law had
increased voter registration nationwide by an
estimated seven million, with minorities con-
stituting a disproportionate number of those
new voters.

hile some members of the Division of

Elections were appalled by the price
tag, Secretary of State Sandra Mortham,
according to a source formerly inside the
division, nursed the felon list along as her
pet project. Ethel Baxter, the director of the
division under Mortham and a civil servant
for 30 years, working under both Republi-
cans and Democrats, was reportedly skep-
tical of the idea. But Mortham, according
to this source, instructed her to sign on to it.
(Mortham says that she had no investment
in the project, and that, regardless of how
Baxter felt, they were obligated to fulfill a
legislative action.)

From the start, there were questions about
the felon list. “We were sent this purge list
in August of 1998,” says Leon County elec-
tions supervisor Ion Sancho, moving fever-
ishly through his cluttered office. “We start-
ed sending letters and contacting voters,
[saying] that we had evidence that they were
potential felons and that they contact us or
they were going to be removed from the
rolls. Boy, did that cause a firestorm.” One
of those letters was sent to Sancho’s friend
Rick Johnson, a civil-rights attorney, who was
no felon. “Very few felons,” Sancho points

out, “are members of the Florida bar.”

Sancho decided to get to the bottom of
it. Early in 2000 he sat down with Emmett
“Bucky” Mitchell, the Division of Elections’
assistant general counsel, and demanded to
know why the list contained so many names
of innocent people. “Bucky told me face-to-
face that the Division of Elections was work-
ing on the problem,” recalls Sancho, “that it
was the vendor’s [DBT’s] problem, and that
they were telling the vendor to correct it.”

James Lee, chief marketing officer of
ChoicePoint, the company that acquired DBT
in the spring of 2000, says that the state did
just the opposite. “Between the 1998 run and
the 1999 run, the office of elections relaxed
the criteria from 80 percent to 70 percent
name match,” says Lee. “Because after the
first year they weren’t getting enough names.”

And so, equipped with a database of fel-
ons supplied by the Florida Department of
Law Enforcement (ED.L.E.), DBT program-
mers crouched at their computers and start-
ed scooping up names, many of which were
only partial matches, from the Florida voter
rolls and various other databases. Middle
initials didn’t need to be the same; suffixes,
such as Jr. and Sr., were ignored. Willie D.
Whiting Jr., pastor, was caught because
Willie J. Whiting was a felon. First and mid-
dle names could be switched around: Debo-
rah Ann, Ann Deborah—same thing. Nick-
names were fine—Robert, Bob, Bobby. The
spelling of the last name didn’t have to be
exact, either. The only thing Willie Steen was
guilty of was having a name similar to that
of a felon named Willie O’Steen.

DBT project manager Marlene Thoro-
good expressed concern in a March 1999
e-mail to the Division of Elections that the
new parameters might result in “false posi-
tives” (i.e., wrongly included people). Bucky
Mitchell wrote back, explaining the state’s
position: “Obviously, we want to capture
more names that possibly aren’t matches
and let the [elections] supervisors make a
final determination rather than exclude cer-
tain matches altogether.” Guilty until proved
innocent, in other words.

n May 2000, supervisors got a new list,

for the upcoming election, and discov-
ered that it included 8,000 names from
Texas. But the Texans, now living in Flori-
da, weren’t guilty of felonies, only misde-
meanors. DBT took the blame, claiming a
computer glitch, and hastily corrected the
problem. How, though, had Texans gotten
on the list in the first place? Texas was a
state that automatically restored the rights
of felons who had served their time.

According to two separate Florida court
rulings rendered before the 2000 election,
prisoners who'd had their rights restored in
other states retained them when they moved
across state lines to Florida. Instead, the Di-
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vision of Elections was advised by the Of-
fice of Executive Clemency to have DBT in-
clude out-of-state ex-felons residing in Flori-
da, even those from so-called automatic-
restoration states. In order to vote, these ex-
felons would have to show written proof of
clemency from their former state, or re-apply
for it in Florida. Janet Modrow, the state’s
liaison with DBT, wrote to Mitchell, “On
the good side, we can add all the [states]
that do have automatic restoration because
they will have to get Florida Clemency. On
the bad side, you will still have to check with
those [states] that formally give clemency
for each hit as before.”

Not that the clemency data was complete.
Some of the clemency information had not
been computerized, and existed only on three-
by-five note cards in what looked like shoe-
boxes, says Sancho. This included the thou-
sands of Florida ex-felons who’d had their
rights automatically restored under Gover-
nor Askew, between 1975 and 1978.

Information from the ED.L.E.—the start-
ing point for DBT’s “data mining”—was even
less reliable. This was a database of arrests,
not convictions. Thousands were designat-
ed as “adjudication withheld”—meaning no
conviction. Others were only misdemeanors.
In sum, says Sancho, “they pulled up the
entire universe of all potential felons that
they found in everybody’s database.”

hen the “corrected” list went out to

all 67 supervisors in late May 2000,
many were stunned. Linda Howell, elections
supervisor of Madison County, found her
own name on it. In Monroe County, the su-
pervisor, Harry Sawyer, found his dad on the
list, as well as one of his seven employees and
the husband of another; none of them were
felons. As a result of the mistakes, a couple
of counties, including Broward and Palm
Beach, decided not to use the list. Sancho,
whose list had 697 names on it, went through
them one by one, scrupulously checking. “We
went for a five-for-five match,” says Sancho.
“Those were criteria such as name, birth
date, race, sex, Social Security number. When
we applied that to this list of 697 that we got
in 2000, I could verify only 33.”

Other elections supervisors did no such
investigation. In Bay County, where the list
contained approximately 1,000 names, elec-
tions officials essentially took it at face value.
Once he got the list, says Larry Roxby, dep-
uty elections supervisor, “it was pretty much
a done deal.” In Miami-Dade, whose lists
contained about 7,000 people, Supervisor
David Leahy sent out letters, informing
people of their felony status and advising
that they could come in for a hearing if they
wanted to appeal. If he didn’t hear back
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from them, these names were simply struck.
Throughout the state, many of these letters
came back “undeliverable.” Small wonder:
the addresses provided by DBT were often
out-of-date.

A few of the more dutiful supervisors
found themselves taking on the extra role of
citizens’” advocates. In Hillsborough County,
Supervisor of Elections Pam Iorio, now the
mayor of Tampa, sent out letters to all 3,258
people on her list. If they appealed, she
worked with them to try to keep them on
the rolls. Roosevelt Lawrence was one such
person. “We were going back to the state
and saying, “This gentleman has the follow-
ing facts: here are the facts, this is what he
is saying,”” Torio recalls. “‘He lived a law-
ful life for over 40 years and he’s been em-
ployed here and done this.” Twice they said,
‘No, that’s incorrect.” In writing. ... And he
never voted in the 2000 election.” Lawrence
continued to protest; finally, the ED.L.E. re-
alized its record on Roosevelt was wrong.

hy was the state prepared to pay $4

million for such shoddy work? A
class-action suit brought by the N.A.A.C.P.
and a number of African-American voters
in 2001 accused DBT, Harris, and several
individual supervisors of disenfranchising
black voters. Beyond the unreliable match-
ing criteria the state had demanded, be-
yond the flawed data it had provided from
the Office of Executive Clemency and the
ED.L.E., evidence and testimony from the
suit suggests that the state had failed to
properly monitor whether DBT was fulfill-
ing its contract. For example, the 1998 con-
tract stipulated “manual verification using
telephone calls and statistical sampling.”
But DBT vice president George Bruder tes-
tified, “I am not aware of any telephone calls
that were made.”

The suit ended in settlement agreements,
in September 2002, that appeared to rectify
the problem for the future. The state agreed
to restore to its rolls the out-of-state felons
from “automatic restoration” states. DBT
agreed to run the names from the 1999 and
2000 purge lists using stricter criteria, and
to provide to Florida’s elections supervi-
sors the names of people who most likely
shouldn’t have been on the list. The list of
potentially wrongly targeted voters came
to 20,000—more than a third of DBT’s May
2000 list. The supervisors, in turn, were sup-
posed to restore these names to their vot-
ing rolls, had they been wrongly purged.

More than two years later, with the elec-
tion of 2004 looming, Jeb Bush’s govern-
ment has utterly failed to uphold its end of
the bargain. Virtually none of the 20,000 peo-
ple erroneously purged from Florida’s rolls
have been reinstated in any formalized way.
In September 2003, DBT and the state did
manage to finish vetting the list and to send

out a so-called filtered list to the elections su-
pervisors to “re-evaluate.” No deadline was
imposed for restoring the innocents, and lit-
tle direction on the subject came from the
state. If supervisors wanted to restore the
names, they could; if they wanted to ignore
the task, they could do that too.

Some supervisors have worked with the
filtered list to restore names. But others have
put it aside; as of June, more than a few had
no recollection of ever receiving it. (After
prodding from advocacy groups, the state
re-sent the list.) In Miami-Dade, the filtered
list had more than 17,000 names. Of those,
to date, only 14 voters wrongly identified as
felons have been restored to the voting rolls.

hese are just the snarls of the old ex-

felon list. But in Florida, it seems, there’s
always another angle. Last May the Division
of Elections attempted a new purge, with a
brand-new felon list. This list came to 48,000
names. Accompanying it was a memo to the
supervisors from Ed Kast, director of the Di-
vision of Elections, informing them to start
the purging process. For Ion Sancho it started
another firestorm. “I asked my staff, ‘Look
through [the list] and do a cursory exam.
Nothing detailed. What can you tell me?’
They identified a dozen people who they
recognized right off the bat weren’t felons,”
Sancho says, storming about his office.

At least the list hadn’t been generated
by DBT. But, incredibly, despite a mandate
from the embarrassed legislature that no
private company should ever again under-
take such work for the state, the new list
had been prepared with the help of Accen-
ture. Formerly known as Andersen Consult-
ing, once the consulting arm of Andersen
Worldwide, the former parent company of
Arthur Andersen, Accenture has contrib-
uted $25,000 to Republicans in Florida. The
company is currently the subject of a De-
partment of Justice investigation for possi-
ble violation of the Foreign Corrupt Prac-
tices Act, which bans bribing foreign officials.
Its address in Bermuda has prompted some
members of Congress to question if the com-
pany is dodging taxes. (An Accenture spokes-
man says that the company pays taxes in
the U.S.)

In 2001, in the wake of the DBT deba-
cle, the legislature, with the support of elec-
tions supervisors, passed a law making the
association of court clerks responsible for
the database used for any and all felon in-
formation. After all, the clerks of the courts
were independent officers and the only
source with actual conviction data. But the
state ended up ignoring the law, claiming
their services were too expensive. Accord-
ing to the Sarasota Herald-Tribune, a recent-
ly uncovered e-mail showed that, in fact,
the clerks of the courts had agreed to meet
the price the state wanted. “The Division
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of Elections wanted control,” concludes San-
cho. So it farmed out work to Accenture—
for at least $1.6 million. Jenny Nash, spokes-
woman for Secretary of State Glenda Hood,
defends the state’s action in hiring Accen-
ture. “Accenture was brought in to help de-
velop the database,” she says. “They do not
operate it, own it, or maintain it.”

his time, Sancho wasn’t the only elec-

tions supervisor fed up. “Why did we
wait until the presidential year for this?” Lin-
da Howell, of Madison County, asks. “I don’t
think it’s our place to have to clean up the
state’s problem,” says Bob Sweat, of Mana-
tee County. And so, in mid-June, the super-
visors, many of them grandmothers with col-
orful pantsuits and orangey hairdos, gathered
in the Key West Hilton hotel for the twice-
yearly supervisors’ conference to give Ed Kast
a piece of their collective mind. Beverly Hill,
of Alachua County, stood up to announce she
had found a half-dozen people on the new
list who had erroneously appeared in 2000.
“They’re back on the list!” Kay Clem, of
Indian River County, reported that among
the first 20 names examined “one has no
record! The other has a pending disposition!”
As if the supervisors weren't already alarmed
enough, they had just been advised by Cathy
Lannon, of the attorney general’s office, not
to speak to any of the potential felons on the
telephone, in order to avoid off-the-record
interactions.

Kast seemed to let the chaos wash right
over him. What did he care? He had resigned
as head of the Division of Elections 24 hours
carlier to “pursue other interests.”

For weeks, liberal advocacy groups such
as the A.C.L.U. and People for the Ameri-
can Way urged the supervisors to let them
see the list so they could help vet it for ac-
curacy, and avoid a repeat of the debacle of
2000. On May 12, in one of Kast’s last moves
in his post, he sent a memo to the super-
visors, detailing how to thwart the request,
citing statutes about the privacy of voter-
registration information and the will of the
legislature—even though nothing in the law
prevents the same information from going
to political candidates to further their cam-
paigns. “This is the closest thing I've ever
seen to an intimidation letter to come out of
the Division of Elections,” says Sancho.
(Kast could not be reached for comment.)

As with many things concerning the Flor-
ida government, it would take a lawsuit to
get any traction. In late May, CNN, with the
support of Senator Bill Nelson, filed suit
against the state for access to the list. Judge
Nikki Clark ordered it released to the public.

t took The Miami Herald just a day to
discover that the list, which the state had
tried hard to keep under wraps, contained
the names of at least 2,119 ex-felons who
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had been granted clemency in Florida, and
thus had had their voting rights restored.
Like the 2000 list, the new one turned out
to be disproportionately Democrat.

Then, on July 7, an investigation by the
Sarasota Herald-Tribune revealed a startling,
new twist. Of the 48,000 names on the list,
only 61 were Hispanics—that’s one-tenth of
1 percent. In Florida, Hispanics make up 11
percent of the prison population, 17 percent
of the population at large, and mostly vote
Republican. Why were so few Hispanics on
the felon list? Because the voter-registration
application identified Hispanics as such; the
ED.L.E. database did not, so when the two
failed to match, the Hispanic ex-felons were
excluded from the purge list. Given the snow-
balling problems, the state understood it
couldn’t possibly get away with using the
list. On July 10, it was scrapped.

The Department of State spokeswoman,
Nicole de Lara, has claimed that the glitch
was “unforeseen” and “unintentional.” But
according to Jeff Long, a veteran ED.L.E.
official, starting in 1999 with the prepara-
tion of the 2000 purge list, his office in-
formed the secretary of state’s office how the
ED.L.E. matched for race. “We provided an
extract of what’s in our criminal databases,
which included the categories for race,” says
Long. “The extract listed five categories for
race. Those codes do not include an “H’ [for
“Hispanic”].” Asked who was in receipt of
this information, he cites Janet Modrow and
voting-systems chief Paul Craft, both of whom
are still working in the secretary of state’s
office. James Lee of ChoicePoint told Janity
Fair that DBT and state elections officials had
actually discussed the glitch. He, too, cites
Modrow as well as Bucky Mitchell. (Mod-
row, Craft, and Mitchell could not be reached
for comment.) The matching flaw was dis-
cussed yet again, in 2001, at state voter-
file meetings, according to Chuck Smith,
elections-supervisor employee in Hillsbor-
ough County, who attended them. As for Ac-
centure, whatever flaws emerged were not
their problem, claims Meg McLaughlin, pres-
ident of Accenture’s “eDemocracy Services.”
“Accenture’s contract in no way says that
we are to validate the data,” McLaughlin said
at a recent hearing before the U.S. Commis-
sion on Civil Rights. “The only thing Accen-
ture was asked and contracted to do was to
build the tool.”

In spite of the scrapping of the list, the
state has informed the elections supervisors
that it is still their legal obligation to bar ex-
felons from voting in November.

o one is more frustrated than the ex-
felons seeking a restoration of their
voting and other civil rights. About 15 per-
cent of the thousands of clemency appli-
cants in the backlog can have their rights
restored without a hearing. The majority

must wait to stand before Governor Bush
and his cabinet, and plead with him to ex-
ercise his “Executive Grace.” These clemen-
cy hearings take place just four times a
year, and the governor invites between 60
and 130 applicants each time.

On a steamy June day in Tallahassee, one
of the lucky few invited to plead her case at
the courthouse is Beverly Brown, a black
Miamian, who has been applying for seven
years.

“Thank you, Governor and Cabinet,” she
says, her voice trembling as she looks up at
Jeb Bush, in a beige suit, and three of his
cabinet members, seated above her on the
dais. “I'm a graduate patient-care techni-
cian, and there’s nothing more I’d like to do
than to utilize my skills to help others.” She
has been lucky enough to have had some
private health-care jobs; recently she cared
for a young quadriplegic. But what she’d
really like is to get a state license—something
she can’t do unless her civil rights are re-
stored. Her convictions, all drug-related and
nonviolent, date back almost 20 years, except
for a more recent conviction for having been
caught with pot.

“Since when have you been drug- and
alcohol-free?” Jeb asks flatly, looking up
from her file.

“About nine years,” says Brown.

“0.K., in 2001 there—you were convict-
ed of marijuana possession?”

“I had—yes, it was in my possession, but
it didn’t belong to me. Someone left it in my
car.”

“I have another question,” Chief Financial
Officer Tom Gallagher later asks, looking at
her file. “What is ‘wailing rock cocaine’?”

Brown shifts nervously. “O.K., sir, that is
not my charge.”

“I just want to know what is ‘wailing rock
cocaine’?” he asks.

Brown’s face flushes with panic and con-
fusion. “I haven’t the slightest idea.”

Bush gives her file another once-over and
delivers his verdict. “I'd like to take this
case under advisement.” It’s not a no, but
it’s not a yes either. Over the next couple of
weeks, Brown will try to find out why the
case has been on hold, but she’ll get no an-
swers; Bush is not required to give any.

Nonetheless, to prove his magnanimous-
ness, Bush announces that same day that
since June 2003, when the backlog was
38,606 ex-felons, the clemency office has
gone through more than 30,000 names and
restored the rights of 20,861. Why the sud-
den progress? Could it be that he has re-
cently been overcome by the idea of re-
demption?

The figure, civil-rights advocates believe,
is deceptive. Bush failed to say that the back-
log contained an additional 124,000 names.
According to a legal challenge led by the
Florida Caucus of Black State Legislators,
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between 1992 and 2001, 124,000 people had
been denied their rights-restoration paper-
work and assistance upon leaving prison.
Ordered by a judge, finally, to take a look at
these cases, the Executive Clemency Board
restored the rights of 22,000 of them. The
figure is similar to the 20,861 Bush claimed
he restored from the “backlog.” When
pressed, his press secretary, Alia Faraj, ad-
mits, “Some of those may cross over. Ab-
solutely.”

Meanwhile, people like James Klinakis,
who have paid their debt to society, who
have gone on to serve in society, but who
have no say in society, have feelings that go
far beyond Bush v. Gore and what happened
in 2000 and what might happen in Novem-
ber. “I believe the president of the United
States would have been different, some years
ago, if some people were allowed to vote.
I don’t know—that’s only an opinion,” says
Klinakis. “But I do know this, that I would
like the opportunity to be able to vote—for
county commissioners, for mayors, and the
governor and the presidency. Whether it’s
going to change something or not, I don’t
know, but, at least, I know I had the oppor-
tunity to do it.”

IV.

Even if no voters are turned away at the
polls in November, will everyone’s votes
actually be counted? Floridians who use the
new, electronic touch-screen voting machines
will have good reason to wonder.

How Florida’s largest counties have
Iurched from hanging chads to paperless
voting machines after the 2000 election,
and what consequences this change will bring,
is an extraordinary story of well-meaning
government officials—from state legislators
to county commissioners—courted by local
lobbyists and out-of-state salesmen. It’s a
story of machines too complex for poll work-
ers to operate reliably, resulting in unrecord-
ed ballots, of touch-screens with no paper
trail that stir fears of vote manipulation, of
systems far more expensive to purchase and
maintain than previous ones. It’s a story,
most disturbingly, of machines billed as
infallible that turned out to be flawed.

The irony is that after the 2000-election
mess, Jeb Bush himself had expressed con-
fidence in optiscans as a worthy system to
replace punch-card machines. On a plane
from Atlanta to Tallahassee, Bush ran into
Mark Pritchett, who was about to oversee
a blue-ribbon panel for the governor on elec-
toral reforms. “He said those optical scans
seem pretty good, and reasonably priced,”
recalls Pritchett, executive vice president of
the nonprofit Collins Center for Public Pol-
icy. But a power greater than the governor’s
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own would soon prevail: the power of the
marketplace.

On March 1, 2001, Jeb’s bipartisan blue-
ribbon panel submitted a report with 35
recommendations. Many were adopted in
the state’s sweeping Election Reform Act that
spring. But not all. The reform act, which
sailed through Florida’s House and Senate,
did set clear new rules for recounts. If a mar-
gin was one-half of 1 percent or less, an au-
tomatic recount would be done; if the result-
ing margin was one-quarter of 1 percent or
less, then a manual recount would be done
of the undervotes and overvotes.

Other changes were just as specific. For a
would-be voter who could not be found in
the register or, say, who was deemed an ex-
felon when he said he wasn’t, provisional
ballots would be provided. If the board
found the voter was eligible, that ballot
would be counted—assuming the Election
Day margin was close enough to make the
exercise worthwhile. Absentee voting would
be easier: Florida would embrace conve-
nience voting, by which anyone could vote
by absentee ballot. For overseas ballots, post-
marks would no longer be an issue: any bal-
lots received within 10 days of a general
election would be accepted.

Most dramatically, the act prohibited
punch-card voting machines. No more hang-
ing chads! Out, too, were “central” opti-
scans: the ones hooked up to a central coun-
ty server. So many of the overvotes in 2000
had gone unnoticed because the optiscans
in those mostly poor, black precincts failed
to spit back an overvote ballot for a voter to
revise; instead, the overvotes were silently
rejected on the central server. Now the 24
punch-card counties and 15 central-optiscan
counties would have a choice: join the bunch
that had precinct-based optiscans, or try
touch-screens, which had just been certified
in the state as an alternative, thanks in part
to a huge lobbying push by vendors, and be-
cause the large counties never wanted to deal
with paper ballots again.

The blue-ribbon panel made clear its own
preference. Though touch-screens were said
to be reliable, it observed, they had a high-
er error rate than optiscans. With a nod to
the U.S. Supreme Court’s equal-protection
logic in Bush v. Gore, the panel suggested
Florida voters would not be treated equally
if some used a system that had a higher error
rate than one used by the rest. Perhaps be-
cause touch-screen technology was evolving
so quickly, the panel overlooked a more glar-
ing inequity. The fine new standard for man-
ual recounts could be applied to optiscans,
because they produced paper ballots that
could be inspected for over- and undervotes.
But how would it work with touch-screens,
which produced no paper receipts?

All of the big counties up for grabs, how-
ever, would soon go with touch-screens, and

most of those would go with a machine
made by an Omaha-based company called
Election Systems & Software, or E.S.&S.,
which had the good political sense to hire
Sandra Mortham, former Florida secretary
of state and implementer of the ex-felon-
purge campaign by DBT, as its chief lobby-
ist in the state.

ig money was at stake—tens of mil-

lions of dollars—and so, tragically, the
push for clean elections with new voting ma-
chines became a classic exercise in murky
politics. Shortly before signing on with
E.S.&S., Mortham signed on as a lobby-
ist for the Florida Association of Coun-
ties (FAC). On June 21, 2001, the associa-
tion formally endorsed E.S.&S.’s iVotronic
and began urging the state’s undecided coun-
ties to buy it.

In return, E.S.&S. promised the associa-
tion a commission on sales. By year’s end,
E.S.&S. would win 12 counties, including
Miami-Dade and Broward, for overall sales
of about $70.6 million. According to the
agreement, FAC would earn about $300,000
in commissions. If the association looked
bad, Mortham looked worse. She was taking
commissions from E.S.&S. while on con-
tract with the association that endorsed
E.S.&S. In at least one county—Broward—
Mortham received a 1 percent “success fee”
of $172,000 for the county’s $17.2 million
purchase of E.S.&S. touch-screens. If that
rate applied across the state, noted the Sun-
Sentinel, then Mortham would have earned
$706,000 in all from E.S.&Ss total sale of
$70.6 million.

That summer of 2001, Mortham set up
a network of lobbyists for each county in
contention. If she did anything else, the
county commissioners of Miami-Dade and
Broward, her two biggest prospective cus-
tomers, are unable to recall what that was.
They never saw her. (Mortham declined to
elaborate to Vanity Fair on her arrangement
with E.S.&S.)

Miami-Dade was a key county for E.S.&S.
to win: more populous than several states,
it had about 912,000 registered voters. Also,
a bit disconcertingly, it was a county with
64 languages, 3 of which—Spanish and Cre-
ole, in addition to English—are spoken wide-
ly enough to require representation on all
precinct ballots. The company advised elec-
tions commissioners that it was applying for
certification of a “minor enhancement” to
meet the requirement.

“There was no mention by E.S.&S. [in
their presentation] of any delays in boot-up
time to accommodate multiple languages,”
recalls Theodore Lucas, the county’s
procurement-management director. Or, he
might have added, any intimation that dis-
aster lay ahead. On January 29, 2002, the
Miami-Dade County Commission voted to
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spend $24.5 million on 7200 E.S.&S. iVotron-
ic touch-screens. A new era had begun.

For E.S.&S., Miami-Dade was a cake-
walk. But in neighboring Broward, nearly as
large and important a prize, it had a prob-
lem: the county’s first-ever black elections
supervisor, Miriam Oliphant, had come out
early on for Sequoia, one of only two other
touch-screen vendors certified to sell in Flor-
ida at that time. She’d gone to Riverside,
California, to see how Sequoia machines
worked in a big metropolitan area, and liked
what she saw. So E.S.&S. did what it felt it
had to do. It hired lobbyists who were very,
very close to Broward’s commissioners. The
head lobbyist had served on the finance com-
mittee of one commissioner’s last campaign
and had held fund-raisers for a number of
the other commissioners. Another lobbyist
had been finance chairman for another com-
missioner’s campaign.

Not surprisingly, Broward’s commission-
ers went with E.S.&S. Forty-eight hours
before doing so, E.S.&S. fulfilled a county
goal to steer 10 percent of the $17.2 million
contract to minority businesses by bring-
ing in Dorsey Miller, an African-American
former school-board administrator who’d
started a company, D. C. Miller & Associ-
ates, to win minority contracts for distrib-
uting custodial supplies—to his own school
district.

First, as The New Times Broward—Palm
Beach reported, Miller tried to steer $908,000
of the $1.7 million earmarked for minority
contractors to D. C. Miller & Associates by
arranging for it to supply voting booths and
voter education. Unfortunately, Miller had
no means of manufacturing the booths and
no warehouse space to store them. This, as
county staffers could see, would make Mil-
ler, in the argot of municipal contracts, a
“pass-through” for the white business that
did the real work. (Miller declined to com-
ment to Vanity Fair.)

Instead, Miller steered the business to an
Asian-owned company called American
Medical Depot, from which he received a
monthly stipend, and bonus checks, to help
it drum up business. Usually with E.S.&S.,
the booths were assembled in Kansas and
sent directly to E.S.&S., which combined
them with its voting machines before send-
ing them on to its clients. This time, the
booths would be sent to A.M.D., which
would earn its $878,000 by buying, storing,
and testing them. A.M.D. won approval for
the minority contract, in part by claiming
to be an independent entity, not a pass-
through, but, as Broward’s assistant state
attorney John Hanlon later determined,
E.S.&S. sent checks regularly to AM.D. A
day or two later, A.M.D. would send a
check for exactly the same amount to the
Kansas manufacturer of the booths. The
maneuver was slippery but not illegal. “We
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have the money movement,” says one per-
son involved with the investigation, “but we
didn’t have a crime.”

If Miller had lost the big prize, his com-
pany still managed to receive a reported
$175,000 to $225,000 of the E.S.&S. minority-
contract money for “voter outreach,” which
meant staging 93 demonstrations of E.S.&S.’s
iVotronic, for, he estimated, 4,000 to 5,000
people in all—which comes to about $35 to
$45 per person.

o E.S.&S. had the business, but could it

deliver on its promises? Going from two
to three languages on its machines, E.S.&S.
soon discovered, demanded the addition of
a memory chip, which led to a longer boot-
up time, about six minutes for each ma-
chine. Unfortunately, multiple machines at
one polling place couldn’t be started at the
same time. A special supervisor cartridge
had to be placed in each machine for six
minutes, then transferred to the next ma-
chine. Some polling places had as many as
28 machines.

The disastrous implications of that be-
came all too clear on September 10, 2002.
This was the primary in which former at-
torney general Janet Reno was pitted against
fellow Democrat Bill McBride for the privi-
lege of taking on Jeb Bush in his bid for
re-clection that November. In Miami-Dade
that morning, many polling places opened
late. Workers were flummoxed by the ma-
chines. Some never did get them operating
correctly: after a whole day of voters’ going
in and out, the touch-screens at Precinct 519
recorded no votes cast. Some polling places
had no electrical outlets, so workers had to
run the machines on their backup batteries,
which soon died. At the end of the day, some
of the county’s iVotronics were shut down
incorrectly, leaving their votes uncounted.
“It was a perfect storm,” rued Miami-Dade’s
elections supervisor, David Leahy, who had
pushed hard for E.S.&S.

In Broward the night before, dozens of
poll workers had quit, overwhelmed by the
prospect of dealing with the new machines,
so Oliphant herself had raced around the
county distributing the bags of tools that
polling supervisors needed in each precinct.
Yet two dozen polling places opened late,
one after noon. At least 34 of Broward’s
polling places turned away voters before the
polls were due to close. Results, as in Miami-
Dade, were scrambled or lost.

Early results showed that McBride had
won by a margin of about 8,000 votes out of
more than 1.3 million cast. As reports of irreg-
ularities began coming in, Janet Reno called
for a statewide recount. Tallahassee told her
she was too late. Though final tallies in
Miami-Dade and Broward shaved the margin
by nearly half, Reno grudgingly conceded.

For that November’s election, Miami-

Dade and Broward pledged to spend what-
ever it took to thwart another crisis. This
time, the machines were booted up the night
before—and guarded all night by police on
overtime. More than a thousand county em-
ployees were commandeered to help, too, and
so in both Miami-Dade and Broward the
election came off with hardly a hitch—at a
cost, in the two big southern counties, of well
over $10 million.

J eb Bush won re-election by far too large
a margin for any talk of voting-machine
irregularities. Another winner that day was
Katherine Harris, who ran for U.S. Con-
gress in her home district in central-west
Florida. From her first day in office as sec-
retary of state, in 1999, Harris had known
she would have just one term. A state rule
change enacted by the preceding Demo-
cratic administration had decreed that Har-
ris would be the last elected secretary of
state. Thereafter, the position would be an
appointed one.

So Jeb Bush now had the luxury of ap-
pointing a secretary of state to oversee the
challenge of getting Florida’s new touch-
screens to work as promised. The governor
formed a transition team, which included
Miguel De Grandy as chief counsel. De
Grandy, a Republican lawyer who had done
all he could to block Miami-Dade’s recount
in 2000, had been recommended by Sandra
Mortham to be hired as E.S.&S.’s lawyer-
lobbyist in his county. Now this same
E.S.&S. lobbyist was chief counsel of the
governor’s transition team. The next secre-
tary of state and her director of elections
would oversee the certification process for all
upgrades to E.S.&S. machines. De Grandy
sees nothing untoward about the arrange-
ment because, he says, he did not advise the
governor personally on whom to choose for
secretary of state.

Bush’s choice was Glenda Hood, a cen-
trist Republican and then mayor of Orlando.
Hood vowed that there would be smooth
and fair elections in Florida, and felt fully
confident in E.S.&S.’s iVotronic machines
to help make that happen.

She would find the electoral waters a bit
choppier than expected.

E S.&S. had promised to shorten the
»long boot-up time for Miami-Dade’s
iVotronics created by the trilingual ballot.
But when the company submitted a new
and improved Version 7.5, the state informed
E.S.&S. on May 7, 2003, that it would not
be certified, because of numerous “anom-
alies and deficiencies.” E.S.&S. says these
were minor, and that the following month,
when Version 7.5.1 was certified, it included a
fix for the trilingual ballot. No longer would
the machines have to be booted up serially.
Yet even now, as one Miami-Dade County
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insider observes, each machine “takes just
as long to boot up.”

As E.S.&S. was struggling to resolve
those “anomalies and deficiencies,” Miami-
Dade’s inspector general issued a blistering
report. After listening to tapes of E.S.&S.’s
presentation to the county the previous year,
he wrote that E.S.&S. had deceived the com-
missioners outright. The company had said
nothing about the longer boot-up time. The
I.G. cautioned the county not to believe
E.S.&S’s promises, and wrote that “if this
situation does not improve, the County
should consider scrapping the current sys-
tem.” (An E.S.&S. spokesperson says the
company did not mislead the county about
its products or services.)

t 54, Florida secretary of state Glenda

Hood has the handsome, weathered
look of a woman who has spent a lot of
time in the Florida sun and doesn’t mind
that at all. In person, she projects an odd
mix of authority and detachment, perhaps
fitting in a job that puts her in charge of
Florida’s elections but gives her limited pow-
er to affect them.

Hood’s message to the out-of-state report-
ers tramping through her Tallahassee office
in ever growing numbers is how much has
changed. “Everything has changed,” she says.
“And everything needed to change.” Since
the primary calamity of 2002, Hood stresses,
scores of local elections have gone off with-
out a hitch. “I think it does a huge disser-
vice to live in the past, to say ‘what if?” You
could go through these ‘what if?” conspiracy
theories from now until the end of time.”

Much has been done, and so Hood’s
frustration with skeptics is understandable.
Still, a series of problems through the spring
and early summer have been troubling. In
a January runoff among Republicans in
Broward and Palm Beach Counties, touch-
screens produced 137 blank ballots while
recording a 12-vote margin of victory for the
winner. As a result, U.S. Congressman Rob-
ert Wexler, a Democrat, stepped up his call
for the state to require printers for touch-
screen voting machines. The printers could
generate paper “receipts,” much as ATM.’s
do. When a voter confirmed that the touch-
screen had registered his vote as he cast it,
he could put the paper receipt in a box; in
a close race, the voter-verified paper bal-
lots could be used for manual recounts. In
his home county of Palm Beach, Wexler
filed two lawsuits—one in state court, one
in federal court—declaring, among other
things, that touch-screens violated the state’s
own election laws because they don’t al-
low for manual recounts. The state suit was
dismissed on appeal in August. The federal
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case was due to be heard late that month.

Such lawsuits, Hood says, are so much
fearmongering. “I think there are a lot of indi-
viduals who are trying to erode voter confi-
dence,” she declares. “The fact is that we
haven’t had malfunctions with any of our
equipment.” The blank ballots in Broward
and Palm Beach’s runoff, election officials
said, were easily explained. Voters had sim-
ply gone into the voting booth and chosen
not to vote. As for Wexler’s call for a paper
trail, Hood says, “not one of [the vendors]
have fully developed any type of paper print-
er. And the reason they haven’t ... is be-
cause there are no standards.”

To further discourage the paper-ballot
movement, Hood turned to Republican sen-
ator Anna Cowin, the legislator who had
blocked attempts to have ex-felons’ rights
automatically restored. Hood gave Cowin a
bill to file, which would render Wexler’s law-
suits moot. “A manual recount may not be
conducted of undervotes on touch-screen
machines,” the bill declared.

The point, Hood explains, was that no
recount is needed, because touch-screens
don’t allow overvotes: if a voter tries to se-
lect a second candidate, the second choice
replaces the first. Nor do they allow under-
votes: if a ballot is left blank, the machines
notify a voter two or three times that he has
not made a selection. Yet, as activist Sandy
Wayland of the Miami-Dade Election Re-
form Coalition points out, “If you say re-
counts are illegal with touch-screens, that
would make it difficult for any future gener-
ation of machine that did have a paper trail
to get certified.”

When a young, first-time Democratic state
senator named Dave Aronberg succeeded
in thwarting the bill last Easter, Hood quiet-
ly enacted the ban as a new state rule. By the
time most legislators learned of this stealth
move, a 20-day public comment period had
ended, and the rule acquired the force of
law. Late last spring, Hood was still grum-
bling over the calls for a voter-verified paper
ballot to accompany touch-screens: “Some
of the advocates ... I'm not sure that they’re
aware that there actually is a paper audit
record that is one of the backup systems.”

The audit record is intended to be used
only after votes are tallied, as a kind of
backup check to see that the machines have
worked as intended. But it could be used
for manual recounts, Hood suggested, on a
statewide basis, if needed. Ed Kast, then the
director of Florida’s Elections Division, had
said more specifically in state hearings of
May 2003 that the audit record generated
“actual paper records as well as ballot im-
ages,” thus rendering any other paper trail
superfluous.

Unfortunately, as Constance Kaplan was
about to learn, the audit-record system was
flawed.

Kaplan, 55, the new Miami-Dade elec-
tions supervisor, has big blond hair
and likes to drape herself in lots of south-
western turquoise jewelry. A 33-year veter-
an of Chicago’s elections system, she came
to Miami in July 2003 because she thought
the job would be fun.

Shortly before her arrival, Orlando Suarez,
a Miami-Dade technology specialist, report-
ed in a memo that when the audit report
was downloaded from the various voting
machines of a polling place, the serial num-
bers of the respective machines could be
garbled or lost. As a result, the votes tak-
en from machines A, B, and C might all
appear on the audit record to have come
from an unknown machine D. No votes
were lost, Suarez observed, but, as an au-
diting device, he said, this was unaccept-
able.

“Initially, E.S.&S. denied that a problem
existed,” Kaplan wrote to Aldo Tesi, the pres-
ident and C.E.O. of E.S.&S. Then, as Kap-
lan explained, the E.S.&S. project manager
for Miami-Dade suggested a temporary so-
lution, which proved to be time-consuming
and expensive. E.S.&S. assured Kaplan that
the company’s upcoming, new and improved
version would soon be finished and certified,
solving that problem and others. But months
passed, and no solution appeared. An E.S.&S.
spokesperson says the company did come
up with a fix by mid-2003, but Florida de-
clined to certify it. A county insider has a
different view: “Basically they ... didn’t do
a thing about it until their feet were held to
the fire and they were being trashed by the
media.”

n mid-July, at last, E.S.&S. won state certi-

fication for a fix of the audit glitch. The
company would pay all costs associated with
the fix. So the problem, as Hood declared,
was solved. The company’s new Version 8.0
was still nowhere in sight, but an E.S.&S.
spokesperson says its timing “is not relevant”
because the fix was done. Yet the fact re-
mained that E.S.&S. had been promising for
nearly two years that a cure-all version would
be arriving soon.

No sooner had the fix been announced
than another embarrassment emerged. Twvice
in 2003, Miami-Dade’s computer system
had crashed, apparently destroying the coun-
ty’s electronic records of a number of 2002
and 2003 elections. The loss of some of
these voting-machine records was actually
a violation of Florida law, which requires
counties to keep race returns for set peri-
ods of time.

The crash had occurred on county com-
puters, not on iVotronic voting machines.
But the county could not find backup rec-
ords. A frantic search ensued for random
copies of the results that might exist on one
hard drive or another. Finally, copies were
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found. Governor Bush himself professed to
be “pleased” at the retrieval. But again the
state’s Division of Elections was left seem-
ing ham-handed.

ven if no further flaw emerges before

November, Florida voters will be left to
wonder just how accurate their touch-screens
are, thanks to a jarring report in early July
from the South Florida Sun-Sentinel. Re-
porters sifted the results from last March’s
Democratic presidential primary in Florida.
They looked only at precincts where the pri-
mary was the sole race on the ballot. Here
was as pure a sample group as one could
hope to find: only Democrats could vote in
that primary, and they knew before they
walked into the voting booth who the choices
were. How many such voters would go into
the voting booth and then fail to vote? Yet
the Sun-Sentinel found that of the 200,836
votes cast on touch-screens in those pre-
cincts, 1,648—or about 0.8 percent—were
recorded as undervotes. That was about six
times as many undervotes as recorded on
optiscans in other one-race precincts for that
same primary.

“That one line has been repeated, but
it’s not true,” says Hood’s press secretary,
Jenny Nash, of the six-times-greater rate
of undervotes on touch-screens. “On touch-
screens, the undervote rate is a slight bit
higher because if you don’t make a decision
in a specific race the touch-screen prompts
you two or three times, but eventually you
can cast your ballot that way. On an opti-
scan, if a voter decides to do that, a blank
ballot, when it’s fed into the tabulator, is spit
back out. Because the poll worker can’t look
at how the voter voted, he would say, ‘Go
fix it.” That can be intimidating.”

Unpersuaded, one of Miami-Dade’s com-
missioners has begun to ask if the county
should just admit it erred and get rid of its
touch-screens altogether. “The issue is not
the paper trail,” says Jimmy Morales, a
Cuban-American who is running for mayor
of Miami-Dade county this fall. “The issue
is these machines don’t work.”

Yes, Morales says, a paper trail would
be reassuring. But at what cost, added to
all these other costs? “For the cost of re-
doing the software, adding the printers, not
to mention the ongoing supplies—paper,
ink, all that stuff—it’s more expensive to do
that than to scrap them and buy the opti-
scan system.”

G overnor Bush, asked recently what’s
changed from 2000 about his state’s
demographics, said, “Everything.” Overall,
the state’s population has grown by more
than 1 million—to 17 million—since the last
presidential election. “We have the largest
number of people moving in, the third-
highest number of people moving out,”
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said Bush of how his state compares with
the other 49. “We have a pretty high birth-
rate. We have a lot of young people who
are becoming first-time voters. And we have
a lot of people going on to see their Cre-
ator.”

Yet, of the state’s 9.4 million voters reg-
istered in 2003, the party-line split is still
right up the middle: 42 percent Democrats,
39 percent Republicans, with 17 percent claim-
ing no party affiliation and 3 percent mem-
bers of minor parties. Nick Baldick, who was
John Edwards’s presidential-campaign man-
ager, says even that small majority of Demo-
crats is deceptive. “Florida has a registration
majority of Democrats, but not a presiden-
tial voting majority of Democrats. A lot of
registered Democrats in the South may vote
Democratic for state representative or gov-
ernor, but may not vote Democratic for
Senate or president.”

In the crazy quilt of Florida demo-
graphic groups, Cuban-Americans have
been staunchly—passionately—Republican
since John F. Kennedy’s bungled Bay of
Pigs. This time, believes Florida Demo-
cratic Party chairman Scott Maddox, the
bloc may not be so monolithic. “George
Bush has broken promises,” he says. “He
promised to end the wet-foot, dry-foot im-
migration rule—that if you’re a Cuban and
you're caught in the water, on a raft, they
send you back to Cuba, whereas if you get
a foot on land, then you stay in America.
He has not fulfilled that promise.” And
Cuban-Americans are dubious, he suggests,
about all the American lives spent to remove
Saddam Hussein from power when “we
have a dictator that has just as bad human-
rights violations within 90 miles off our
coast.”

Ultimately, says Baldick, Kerry will need
to win by the same formula Clinton won
by in 1996. In the big southern counties—
Miami-Dade, Broward, and Palm Beach—
he’ll have to win big. Then, Baldick explains,
he’ll have to break even, or come close, in
the 1-4 corridor: the now fabled mid-state
region, the spine of which is Interstate 4,
between St. Petersburg and Daytona, whose
voters are the state’s major swing factor.
Clinton did carry the I-4 corridor—just bare-
ly, but that was enough. “Then, in North
Florida,” Baldick observes of the state’s most
conservative counties, especially in the Pan-
handle, “a Democrat has to not get blown
out of the water.”

That’s the theory. But more than one new
variable this year may yet confound it.

Convenience voting, suggests former
Gore lawyer Kendall Coffey, could be a
killer for Democrats. “Just as Democrats
have historically done better with recounts,
Republicans have always been favored by
absentees,” he says, and convenience vot-
ing is simply absentee voting made easy.

“The funny thing is that it was packaged in
with all the touch-screen voting reforms in
2001, and the Democrats never saw it com-
ing.” But Scott Maddox sees an upside there.
Convenience voting, he says, “is going to be
a major push of the Florida Democratic Par-
ty because that is the one place now [where]
we can have a paper trail.”

Earlier this year, minority voters in Or-
lando’s mayoral election showed strong
interest in absentee ballots—apparently
enough for Democrat Buddy Dyer to avoid
a runoff. Now the Florida Department of
Law Enforcement, which ultimately reports
to Jeb Bush, has begun an investigation into
those ballots that has, as New York Times
columnist Bob Herbert put it, “the vile
smell of voter suppression.” Dressed in plain
clothes, gun-toting investigators showed up
at the homes of elderly black citizens in
Orlando and told them that they’re part of an
investigation into Mayor Dyer’s campaign
workers, including Ezzie Thomas, 73, presi-
dent of the Orange County Voters League.
Many of those confronted were members
of the mostly volunteer organization which
encourages minority voting. Thomas sees
the investigation as nothing less than an at-
tempt to intimidate Florida’s black voters.
“It’s because of the presidential election
coming down the pike,” he told the Orlando
Sentinel.

Military absentee ballots will be even
more of a factor this year than in 2000
because of the obvious: 135,000 American
troops in Iraq, not to mention those in
Afghanistan. And now that any overseas
ballots can be received without a postmark
up until 10 days after the election, who can
say what schemes might be hatched in that
grace period after a close election? Mark
Herron, the Gore lawyer whose memo
about absentee ballots backfired so badly
in 2000, adds that “there’s also a provision
in here that’s probably going to come into
play that says that the Elections Canvassing
Commission can extend overseas absentee
ballot receipts if the armed forces of the
United States are engaged. So the 10-day
thing may not be 10 days.” It may be more
than 10 days.

The greatest new variable this year, to
be sure, is the voting machines themselves.
Will they perform without mishap after all?
Will the presidential election in Florida be
the anticlimax that members of both par-
ties should fervently hope it will be: a clean
election with a winner undisputed by all?
In dozens of local elections across the state,
there is indeed cause for that hope. In poor,
black Gadsden, the county with the high-
est spoilage of votes (12 percent) in 2000,
the error rate in 2002 dropped to less than
1 percent. Shirley Knight, the elections
supervisor since 2001, credits new, precinct-
based optiscans for that success—along
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The Path to Florida

with her own emphasis on stringent, relent-
less voter education.

Yet even if the machines appear to work,
who’s to say they won’t have been hacked?
While elections officials in Florida seem to
take on faith the security of their E.S.&S.
machines, the state of Ohio isn’t so sanguine.
In 2003, Ohio secretary of state J. Kenneth
Blackwell commissioned a Detroit-based
computer company to test his state’s voting
machines. The results were not encourag-
ing. In the E.S.&S. machines, the review dis-
covered one potential high-risk area, three
medium-risk, and 13 low-risk areas. Instead
of multiple passwords that could be set at
each polling place to enhance security,
E.S.&S. had made two of its three pass-
words for each machine “hard-coded,” or
immutable, so that the same two passwords
were used for every machine manufactured.
The review also concluded: “There is no use
of encryption on the iVotronic or on the data
transferred to and from the iVotronic. There
is a risk that an unauthorized person could
gain access to the data.” An E.S.&S. spokes-
person says the iVotronic does have its own
form of encryption, and adds that the study’s
programmers were assigned to hack into
each system, and proved unable to breach
the iVotronic, proof the iVotronic is secure.
But Blackwell was unpersuaded. Speaking
about all the touch-screen systems tested, he
said, “I will not place these voting devices
before Ohio’s voters until identified risks are
corrected and system security is bolstered.”
(E.S.&S. says it’s in the process of enacting
design or programmatic changes to comply
with Ohio’s requests.)

Heeding critics’ concern over touch-
screens’ lack of a paper trail, the G.O.P. is-
sued a glossy flyer in July urging Republi-
cans to shun them in favor of absentee bal-
lots. An embarrassed Governor Bush quick-
ly disavowed the flyer, but the point was
made: for all his own secretary of state had
done to talk up touch-screens, the problems
of the last months had stirred doubts in
both parties that Florida’s election of 2004
would be any cleaner, or clearer, or more
conclusive than the nightmare of 2000.

“Having spent lots of money, passed lots
of laws, made lots of speeches, held commis-
sion hearings and the like, if anything, we’re
worse off than we were four years ago,” says
Gore lawyer Kendall Coffey, “in that [in]
some of the key counties that could hold not
only the key to Florida but the key to the
nation’s future you do not have a legitimate
recount vehicle. Because they have touch-
screens without a paper trail. It’s hard to
imagine a scenario that makes hanging chads
the good old days, but that’s the reality of the
2004 elections in Florida.” o
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